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HEALTH AND SPORT COMMITTEE

 
AGENDA

 
20th Meeting, 2012 (Session 4)

 
Tuesday 19 June 2012

 
The Committee will meet at 10.00 am in Committee Room 2.
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private.
 
2. Subordinate legislation: The  Committee  will  take  evidence  on  the  National

Health  Service  Superannuation  Scheme  etc.  (Miscellaneous  Amendments)
(Scotland) Regulations 2012 (SSI/2012/163) from—

 
Chad Dawtry, Director of Policy, Strategy and Development, Scottish
Public Pensions Agency, and John St. Clair, Senior Principal Legal Officer,
Scottish Government.
 

3. Subordinate legislation: The  Committee  will  consider  the  following  negative
instruments—

 
Sports Grounds and Sporting Events (Designation) (Scotland) Amendment
Order 2012 (SSI/2012/164)
 
The Adults with Incapacity (Requirements for Signing Medical Treatment
Certificates) (Scotland) Amendment Regulations 2012 (SSI 2012/170)
 
National Health Service (Travelling Expenses and Remission of Charges)
(Scotland) (No. 2) Amendment Regulations 2012 (SSI/2012/171)
 

4. Draft Budget Scrutiny 2013-14: The Committee will consider its approach.
 
5. NHS Boards Budget Scrutiny (in private): The Committee will consider a draft

report.
 
6. Social Care (Self-directed Support) (Scotland) Bill (in private): The

Committee will consider a draft Stage 1 report.
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Letter from Scottish Government HS/S4/12/20/4
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Subordinate Legislation Briefing 

Overview of instrument 

1. There are four negative instruments for consideration.  

2. A brief explanation of the instruments along with the comments of the 
Subordinate Legislation Committee is set out below. If members have any queries or 
points of clarification on the instruments which they wish to have raised with the 
Scottish Government in advance of the meeting, please could these be passed to 
the Clerk to the Committee as soon as possible. 

Details on SSI 2012/163 

3. National Health Service Superannuation Scheme etc. (Miscellaneous 
Amendments) (Scotland) Regulations 2012 SSI/2012/163 amend the National Health 
Service Superannuation Scheme (Scotland) Regulations 2011, the National Health 
Service Pension Scheme (Scotland) Regulations 2008, the National Health Service 
Superannuation Scheme (Scotland) (Additional Voluntary Contributions) Regulations 
1998, and the National Health Service (Scotland) (Injury Benefits) Regulations 1998.  

4. The Subordinate Legislation Committee has drawn this instrument to the 
attention of the Parliament on two report grounds. Reporting ground (i) that its 
drafting appears to be defective and on the general reporting ground. The 
Subordinate Legislation Committee report appears at Annexe A.   

5. There has been no motion to annul this instrument. 

6. Officials from the Scottish Government and the Scottish Public Pensions Agency 
have been invited to appear before the Committee in order to explain the defects. 

Details on SSI 2012/164, SSI 2012/170 & SSI 2012/171 

7. Sports Grounds and Sporting Events (Designation) (Scotland) Amendment 
Order 2012 SSI/2012/164 amends the Sports Grounds and Sporting Events 
(Designation) (Scotland) Order 2010 (“the 2010 Order”). The 2010 Order designates 
sports grounds, classes of sporting events played at those grounds and classes of 
sporting events outside Great Britain for the purposes of Part II of the Criminal Law 
(Consolidation) (Scotland) Act 1995 (sporting events: control of alcohol etc.). 

8. The Adults with Incapacity (Requirements for Signing Medical Treatment 
Certificates) (Scotland) Amendment Regulations 2012 SSI 2012/170 amend the 
Adults with Incapacity (Requirements for Signing Medical Treatment Certificates) 
(Scotland) Regulations 2007 in respect of the requirements which must be satisfied 
by any of the persons mentioned in section 47(1A)(b) of the Adults with Incapacity 
(Scotland) Act 2000 (a dental practitioner, an ophthalmic optician, a registered nurse 
or an individual who falls within such description of persons as may be prescribed by 
Scottish Ministers) in order for that person to be authorised to sign a certificate for 
the purposes of section 47(1). The requirements prescribed in relation to these 
persons are that they must have their knowledge of the assessment of capacity 
certified by a Scottish further or higher education institution or by NHS Education for 
Scotland. 

http://www.legislation.gov.uk/ssi/2012/163/contents/made
http://www.legislation.gov.uk/ssi/2012/163/contents/made
http://www.legislation.gov.uk/ssi/2012/164/contents/made
http://www.legislation.gov.uk/ssi/2012/164/contents/made
http://www.legislation.gov.uk/ssi/2012/170/contents/made
http://www.legislation.gov.uk/ssi/2012/170/contents/made
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National Health Service (Travelling Expenses and Remission of Charges) (Scotland) 
(No. 2) Amendment Regulations 2012 (SSI/2012/171) amend the National Health 
Service (Travelling Expenses and Remission of Charges) (Scotland) (No. 2) 
Regulations 2003 (“the 2003 Regulations”). Regulation 2 updates references to 
student funding regulations in Wales. These set out the entitlement to grants and 
loans available to students. Certain amounts of student maintenance grants are 
disregarded in calculating the entitlement of students to the payment of travel 
expenses and the remission of charges under the 2003 Regulations. 
9. The Subordinate Legislation Committee has not made any comments on these 
three instruments.  

10. There have been no motions to annul these instruments. 

Dougie Wands, 

Clerk to the Committee 

http://www.legislation.gov.uk/ssi/2012/171/made
http://www.legislation.gov.uk/ssi/2012/171/made
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Annexe A 

National Health Service Superannuation Scheme etc. (Miscellaneous 
Amendments) (Scotland) Regulations 2012 (SSI 2012/163) (Health and Sport 
Committee) 

4. These technical amending Regulations have two main purposes, as well as 
making some other miscellaneous amendments. 

5. First, the Regulations make amendments to the NHS superannuation scheme in 
connection with changes made by the Finance Act 2011. These changes relate to (a) 
an individual’s annual allowance in respect of year on year increases to pension 
savings, before those savings incur a tax charge (an annual allowance charge); (b) a 
new requirement that, in certain circumstances, the scheme must pay an annual 
allowance charge and reduce individual benefits accordingly; (c) an individual’s 
lifetime allowance in respect of total pension savings before those savings incur a 
tax charge, and the process by which an individual can protect that allowance at the 
current value; and (d) the determination advice by medical advisors as to whether an 
individual meets a severe ill-heath condition, as referred to in section 229 of the 
Finance Act 2004. 

6. Secondly, the Regulations introduce amendments in connection with the 
introduction of the Isle of Man Unified Public Service Pension Scheme on 1 April 
2012. These changes mean that dedicated pension transfer arrangements for staff 
moving from the NHS in the Isle of Man to the NHS in Scotland are discontinued, in 
respect of staff joining on or after 1 April 2012. Provisions which abate and suspend 
pensions on re-employment in the Isle of Man after retirement are also discontinued.  

7. The Regulations are subject to negative parliamentary procedure and are due to 
come in to force on 28 June 2012. However, some provisions have retrospective 
effect, on various dates, as set out in regulation 1. Retrospective effect of these 
Regulations, before the coming into force date, is permitted by section 12 of the 
Superannuation Act 1972. 

8. In considering the instrument, the Committee asked the Scottish Government for 
clarification of certain points. The correspondence is reproduced in Appendix 1. 

9. The Committee’s first question sought explanation as to the dates when 
regulations 27 to 29 have effect, and clarification of when they are intended by the 
Scottish Government to have effect.  

10. The Committee is content with the clarification provided in the response as 
regards the retrospective effect date of regulation 29. That regulation specifically has 
effect from 11 August 2011, by regulation 1(6). 

11. Regulation 27 introduces the amendment made by regulation 28 and 29. These 
are amendments to the National Health Service (Scotland) (Injury Benefits) 
Regulations 1998. Regulation 28 corrects a drafting error which the Committee 
reported on in relation to the earlier amending regulations SSI 2011/364. 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/52069.aspx#app1
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12. Regulation 1(2) to (10) set out when these Regulations come into force, and 
when they have retrospective effect. Regulation 1(2) provides that the Regulations 
come into force on 28 June 2012 “and, except as provided in paragraphs (3) to (10), 
have effect from that date.” 

13. Regulation 1(3) provides that regulation 27 has effect from 1 April 2008. 
However, that regulation introduces the amendments made by both regulations 28 
and 29. Regulation 28 is not referred to in regulation 1(3) to (10), so that regulation 
1(2) indicates that the effective date of regulation 28 is 28 June 2012.  

14. The Scottish Government’s response contends that the interaction between the 
provisions is clear, as to the effective dates for regulations 27 to 29. It is contended 
that it is clear from the drafting that regulations 27 and 28 take effect on 1 April 2008, 
and regulation 29 takes effect on 11 August 2011. In relation to regulation 28, 
however, the Committee does not agree that the effect is clear or that the drafting 
implements clearly the Scottish Government’s intention of 1 April 2008 as the 
effective date. 

15. The Committee considers that it is particularly important to specify clearly if it is 
intended that regulations should have retrospective effect. 

16. Regulation 1(2) provides that regulation 28 has effect from 28 June 2012. 
However, regulation 27 introducing the amendment has effect from 1 April 2008. 
Only regulation 28 has the operative terms of the amendment. The Committee 
considers that that inconsistency can be readily clarified by making an amendment. 

17. The Scottish Government’s response on the Committee’s second question 
acknowledges that there is a patent drafting error in regulation 7(c), (inserting 
regulation T3(10) in the 2011 Regulations), as the reference to section 273C of the 
Finance Act 2004 should refer to section 237C.  

18. The inserted regulation T3(10) provides (generally) that certain scheme 
members can give a notice to the scheme administrator, specifying that the 
administrator and member are to be jointly liable for the payment of the annual 
allowance charge which may be due in respect of that member in accordance with 
section 237B of the 2004 Act. That provision is stated to be subject to section 273C 
of the 2004 Act.  

19. The Committee agrees with the Scottish Government’s view that this is a patent 
error, given that there is no section 273C. The Committee also noted that it is 
proposed to correct the error by means of a printing correction slip. 

20. The Committee draws the instrument to the attention of the Parliament on 
reporting ground (i) as regulation 1 appears to be defective in that it does not 
specify 1 April 2008 as the date from which regulation 28 will have effect, 
which is the Scottish Government’s intention. Instead, since specific provision 
is not made as regards the effect of regulation 28 in paragraphs (3) to (10) of 
regulation 1, regulation 1(2) provides for regulation 28 to have effect from 28 
June 2012.  

21. The Committee considers that it is particularly important to specify clearly 
if it is intended that regulations should have retrospective effect. The 
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Committee therefore considers that, for regulation 28 to have effect as the 
Scottish Government intended, regulation 1 requires to be amended to make 
specific provision for the correct date when regulation 28 is to take effect. 

22. The Committee also draws the instrument to the attention of the Parliament 
under the general reporting ground. It contains a drafting error in new 
regulation T3(10) of the National Health Service Superannuation Scheme 
(Scotland) Regulations 2011, inserted by regulation 7. The reference to 
“section 273C of the 2004 Act” should be to section 237C of the 2004 Act. The 
Committee accepts the Scottish Government’s view that, notwithstanding this 
typographical error, regulation T3(10) is likely to be construed as intended. 
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SOCIAL CARE (SELF-DIRECTED SUPPORT) (SCOTLAND) BILL (SDS BILL): STAGE 1 
EVIDENCE SESSION 29 MAY 2012 
 
I write in relation to my appearance before the Committee on 29 May to provide evidence on 
the SDS Bill. I was grateful for the opportunity to explore the detail of this Bill with you and I 
thought that the questions the Committee raised were well-considered and insightful. I trust 
that our discussion was helpful to you in your ongoing consideration of the Bill and the 
drafting of your report. As a follow-up, I agreed to provide some further information on a 
range of topics.  
 
Transformation funding  
 
We discussed the additional investment that the Government is providing to support the 
change in culture associated with the strategy on self-directed support (a total of £39.5m 
over the current Spending Review Period). The Financial Memorandum sets out how we 
determined the resource required, including that for local authorities, over that period. 
 
My officials have met with COSLA throughout the development of the Bill, and have 
discussed the financial requirements on a number of occasions. Officials provided views 
during the development of the COSLA survey, and around its completion there were 3 
specific meetings to discuss the survey. Throughout those meetings, and in contacts since, 
COSLA were unable to share the detailed financial estimates they received from the survey 
for the reasons that they gave in their evidence to you. However, they shared their broad 
analysis of the results and discussed the range of transformation activity which should 
accompany the legislation.  
 
It is clear that there is ongoing discussion around the additional investment required to 
engender a significant change in culture and approach surrounding this legislation. To 
address this, I have asked my officials to convene a regular Self-directed Support 
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Programme Board. One of the main tasks for this Board is to monitor and manage 
implementation, and this will include a remit to keep a close eye on the ongoing costs of 
implementation. The Board will involve COSLA and ADSW, along with a range of support 
organisations, user and carer groups. In addition, my officials will meet with senior COSLA 
and ADSW officials on a two-monthly basis up to any Bill commencement date and beyond 
into the first year of implementation. The first of these meetings is set for 12 June. Finally, 
my officials will progress a series of meetings over the next 6 months with individual local 
authorities. They will use this programme of engagement to discuss a range of 
implementation matters, including the question of how and in what ways local authorities will 
make use of the transformation funding provided by Scottish Government.  
 
The Committee expressed an interest in being kept informed, and I would be happy to 
provide further updates to you on this activity.  
 
Delegated powers 
 
As indicated, I intend to respond to the range of points made in the Subordinate Legislation 
Committee’s report and, where appropriate, to consider their recommendations further at 
Stage 2. I will be writing to the Convenor of the Committee before the Stage 1 debate and I 
will ensure that you are copied to that more detailed correspondence.  
 
Protecting Vulnerable Groups scheme 
 
Fiona McLeod asked about the cost of a joining the Protecting Vulnerable Groups Scheme. 
An application to join the PVG Scheme costs £59.  The full range of fees is available on the 
Disclosure Scotland website - http://www.disclosurescotland.co.uk/guidance/index.html    
 
Section 5 and 15 within the Bill 
 
Towards the close of the panel you referred to previous evidence panel 4 which involved the 
Mental Welfare Commission (MWC), Office of the Public Guardian (OPG), the Care 
Inspectorate and the Law Society of Scotland. You asked for an update in writing in order to 
respond to specific concerns raised regarding the technical definitions used in Sections 5 
and 15.  
 
I note that the MWC, OPG and the Law Society of Scotland welcomed the extent to which 
their previous concerns were taken on board before the Bill was introduced. Their main 
remaining concern was that some practitioners might assume that Sections 5 and 15 extend 
into powers to make formal appointments of proxies, and to allow for substitute decision-
making on behalf of the individual.  
 
I can reassure the panel members and the Committee that the purpose of Sections 5 and 15 
of the Bill are to require local authorities to involve people able to assist the individual to 
make decisions about their care and support plan. They are not intended to provide a power 
to local authorities to appoint proxies in order to make decisions as substitutes for the 
individual.  
 
A further concern related to the similarity between the definitions used at Section 5(1)(b) and 
15(1)(b) of the Bill – which are intended to lead to assistance – and the definition deployed in 
Section 1(6) of the Adults with Incapacity (Scotland) Act 2000 – which leads to substitute 
decision-making. This is a complex and challenging area of the Bill’s drafting, not least 
because people with either a mental disorder or a difficulty in communicating can fall into 
both “groups” with respect to capacity. They can fall into the category of those who lack 

http://www.disclosurescotland.co.uk/guidance/index.html
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capacity under the AWI legislation or they can fall into the category of those who have 
capacity, and who might benefit from assistance under Sections 5 and 15 of this Bill. As 
indicated where a person has capacity the local authority should involve persons who can 
help that individual to make the relevant choices. There is no specific power provided to the 
local authority in order to appoint an individual as a proxy decision-maker, and so no such 
decision-making power would be created under this Bill.  
 
I would expect statutory guidance to elaborate on these points in detail and to make it clear 
that Sections 5 and 15 do not contain any power to appoint substitutes. Nevertheless I am 
also happy to explore this drafting issue with the Committee at Stage 2. In addition, I have 
asked my officials to engage with the MWC, OPG and the Law Society of Scotland in 
advance of Stage 2.  
 
I hope that the Committee finds this information helpful in its consideration of the Bill.  
 
I am copying this correspondence to the Convenor of the Subordinate Legislation Committee 
and to the Clerks to both Committees.  
 
 
 
 
 
 

Michael Matheson 
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